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DISSENT

ADAMS, Judge, dissenting.

I respectfully dissent because I believe the trial judge acted within in his discretion in dismissing the complaint in
this case. "Trial judges have broad discretion in controlling discovery, including imposition of sanctions, and appellate
courts will not reverse a trial court's decision on such matters unless [*7] there has been a clear abuse of discretion."
(Citation omitted.) Gropper v. STO Corp., 276 Ga. App. 272, 275 (1) (623 SE2d 175) (2005). See also Collins v. Dick-
man, 295 Ga. App. 601, 603 (1) (672 SE2d 433) (2008).

While the majority is correct that the trial court could not dismiss the complaint with prejudice based only on a
finding that Porter had failed to prosecute, ' the trial court also found that Porter had willfully disobeyed the court's Au-
gust 1, 2007 discovery order. Under OCGA § 9-11-37 (b) (2) (C), a trial court may dismiss an action for failure to com-
ply with a discovery order, but in order to impose such a sanction, the court "must find that the offending party acted
wilfully." Gropper v. STO Corp., 276 Ga. App. at 275 (1). * The requirement of willfulness requires a conscious or in-
tentional failure to act, as opposed to an accidental or involuntary non-compliance. Id. This Court must uphold a trial
court's factual finding of willfulness if there is any evidence to support it. Id. I believe the evidence in the record sup-
ported the trial court's finding of willful disobedience, and thus it should be affirmed.

1 Wolfpack Enterprises v. Arrington, 272 Ga. App. 175, 176 (1) (612 SE2d 35) (2005).

2 In [*8] addition, "OCGA § 15-1-3 provides that every court has the power to compel obedience to its orders
and to control the conduct of everyone connected with a judicial proceeding before that court. [Cit.]" Truitt v.
Housing Auth. of the City of Augusta, 235 Ga. App. 92, 94 (507 SE2d 781) (1998).

The Georgia Supreme Court has endorsed a two-step procedure for a trial court to follow in determining if dis-
missal of an action is an appropriate remedy under OCGA § 9-11-37. First, a motion to compel must be granted and then
following a hearing on a subsequent motion for sanctions, the trial court must enter a finding of willful failure to obey:

[IIn essence, what the law contemplates under OCGA § 9-11-37 is a two-step proceeding before the ul-
timate sanction of dismissal or default judgment may be imposed. First, a motion to compel must be filed
and granted; second, after the party seeking sanctions notifies the court and the obstinate party of the lat-
ter's failure to comply with the order granting the motion to compel and of the moving party's desire for
the imposition of sanctions, the trial court may apply sanctions after giving the obstinate party an oppor-
tunity to be heard and determining [*9] that the obstinate party's failure to obey was willful.

McConnell v. Wright, 281 Ga. 868, 869 (644 SE2d 111) (2007).

Although WellStar never filed a formal motion to compel in the original action, the necessity for such a motion was
obviated by the Scheduling Order, which was entered by consent and which compelled compliance with discovery re-
quests and specified that expert witnesses must be identified by a set date. Accordingly, Porter's failure to comply with
that order would have been a proper ground for sanctions under 9-11-37 (b) (2) (C), but Porter avoided that sanction by
dismissing the action and refiling it as a renewal action.

And while WellStar did not file a pleading denominated as motion to compel in the renewal action, the trial court
did order Porter to answer any outstanding discovery from the original action in granting WellStar's motion to have all
documents from that action filed as of record in the new case. That prior discovery included a request to identify expert
witnesses. WellStar subsequently moved for sanctions based upon that order. Accordingly, I believe that the require-
ments of the first step of the required procedure under OCGA § 9-11-37 were sufficiently [*10] met. See Barrego v.
Ohm Remediation Servs. Corp., 245 Ga. App. 389, 390 (1) (537 SE2d 774) (2000); Fisher v. Bd. of Commrs. of Douglas

County, 200 Ga. App. 353, 354 (2) (c) (408 SE2d 120) (1991).
The trial court also properly followed the procedures under the second step. After WellStar filed its motion for

sanctions, the trial court allowed time for briefing and held a hearing in the matter before finding that Porter had acted
willfully in disobeying the court's orders. This court is required to affirm that finding if any evidence supports it. Grop-

perv. STO Corp., 276 Ga. App. at 275 (1).

In response to the motion, Porter pointed to WellStar's failure to notice Porter's deposition or to confer with them
before seeking sanctions in accordance with U. Sup. Ct. R. 6.4 (B). But strict compliance with Rule 6.4 was not required
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ter's complaint with prejudice, specifically noting that Porter "failed to prosecute [his] case and willfully violated orders
of the court" (without specifying those orders with which Porter had failed to comply). This appeal followed.

1 WellStar also alleged in the motion to dismiss that Porter had failed to make himself available for deposition.
But WellStar points to no evidence that it ever properly noticed Porter's deposition, and thus, this allegation pro-
vides no basis for dismissal. See OCGA § 9-11-37 (d) (1) (authorizing sanctions, including dismissal of a com-
plaint, for willful failure to be deposed "after being served with a proper notice").

First, the trial court's dismissal of Porter's complaint with prejudice based on his failure to prosecute his case was
improper. "A dismissal with prejudice based solely on want of prosecution . . . is improper," as OCGA § 9-11-41 (b)
[*4] and (c) provide that such a dismissal "does not operate as an adjudication upon the merits." 2

2 (Footnote omitted.) Wolfpack Enterprises v. Arrington, 272 Ga. App. 175, 176 (1) (612 SE2d 35) (2005).

Moreover, the trial court abused its discretion in dismissing the complaint based on Porter's failure to comply with
court orders. Clearly, the trial court was without authority to dismiss Porter's renewal complaint for failure to comply
with the April 2006 order entered in the original action because "[a] renewed lawsuit under OCGA § 9-2-61 (a) is an
action de novo." * Additionally, the August 1, 2007 order simply required the parties to respond to "any unanswered
discovery." * The order did not impose a specific obligation upon Porter to identify the expert witnesses he intended to
use at trial, nor did it set a deadline for Porter to supplement his discovery responses. If in fact the trial court intended to
impose such deadlines, that intention is not clear from the order. *

3 See Magsalinv. Chace, 255 Ga. App. 146, 147 (1) (564 SE2d 554) (2002).

4 Emphasis supplied.
5 Of course, if the order had contained an explicit mandate that Porter identify his experts by a date certain, and

the trial [*5] court determined that he willfully failed to comply with the order, then the trial court would have
acted within its discretion in dismissing the complaint. See OCGA § 9-11-37 (b) (2) (C); Smith v. Adamson, 226
Ga. App. 698, 701 (6) (487 SE2d 386) (1997); Johnson v. Lomas Mtg. USA, Inc., 201 Ga. App. 562, 564-565 (3)
(411 SE2d 731) (1991).
We recognize that a trial court enjoys broad discretion in controlling discovery and that "fh]istorically, it has been
the policy of the Georgia appellate courts to refuse to interfere with a trial court's exercise of its discretion in absence of
abuse." ¢ But this discretion is not unlimited.

[T]he dismissal of a lawsuit under [OCGA § 9-11-37] for failure to comply with a discovery order is
an extreme sanction which may only be employed for a wilful failure in bad faith or in total disregard of
the court's order. Such a sanction is generally warranted only where a clear record of delay or contuma-
cious conduct by the plaintiff exists and a lesser sanction would not better serve the interest of justice. ’

"As a general rule, the trial court should attempt to compel compliance with its orders through the imposition of lesser
sanctions than dismissal. [*6] The drastic sanctions of dismissal and default cannot be invoked under OCGA § 9-11-37

except in the most flagrant cases. . . ." *

6 (Punctuation omitted.) Hernandez v. Ga., 200 Ga. App. 368, 369 (408 SE2d 160) (1991).
7 (Punctuation and citations omitted; emphasis supplied.) Harwood v. Great American Mgmt. &c., 171 Ga.

App. 488, 490 (320 SE2d 269) (1984).
8 (Punctuation and citation omitted.) Hernandez, 200 Ga. App. at 369.

Here, in the absence of an explicit order in the renewal action requiring Porter to identify his expert witnesses by a
date certain, we conclude that his failure to do so does not warrant the extreme sanction of dismissal of his case. Ac-
cordingly, the trial court abused its discretion in dismissing Porter's complaint.

Judgment reversed. Smith, P. J., Phipps and Bernes, J.J. concur. Andrews, P.J., Blackburn, P.J., and Adams, J.,
dissent.

DISSENT BY: ADAMS
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OPINION
Doyle, Judge.

Gary S. Porter, individually and as executor for Mary F. Porter, deceased, brought suit against WellStar Health Sys-
tem, Inc., d/b/a WellStar Paulding Nursing Center and Carol O'Connell, Administrator, (collectively "WellStar") in
connection with the death of his mother, Mary F. Porter. Porter appeals after the trial court dismissed his action with
prejudice for failure to prosecute and for willfully violating court orders. We reverse, for reasons that follow.

Porter originally filed this action on November 24, 2005, and on April 27, 2006, the trial court entered a scheduling
order with the consent of the parties. The order included a requirement that Porter provide information regarding the
experts he intended to use at trial no later than July 3, 2006. Porter did not identify his experts by the deadline, and on
August 4, 2006, WellStar filed a motion to dismiss based on his failure to comply with the scheduling order. Porter then
dismissed the action without prejudice on August 29, 2006, before the trial court could rule on WellStar's [*2] motion.

Porter filed a renewal action on February 26, 2007, in accordance with OCGA § 9-2-61 (a), and the case was as-
signed to the same judge as the original action. WellStar answered the complaint and served Porter with additional dis-
covery requests, which were virtually identical to the discovery requests filed in the original action. One of the inter-
rogatories requested that Porter identify his expert witnesses, to which Porter responded that he had not yet determined
his expert witnesses for trial. On August 1, 2007, upon motion by WellStar, the trial court ordered that all pleadings,
discovery, and documents in the 2004 action be included and placed in the record of the current action. The order also
directed that "any unanswered discovery" from the prior action be answered within 60 days of the August 1 order, or by
October 1, 2007. The order stated that "[t]he Court believes that time period should be sufficient to locate old files, re-
view same for compliance with discovery, and answer such if such has not been previously answered.”

On February 25, 2008, WellStar moved to dismiss Porter's complaint for violation of the trial court's August 1,
2007 order. WellStar also noted therein [*3] that Porter had failed to comply with the scheduling order in the original
action that required him to identify his experts by a date certain. ! Porter identified an expert witness on March 24, 2008,
in response to WellStar's motion. On May 15, 2008, following a hearing, the trial court entered an order dismissing Por-
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ceived in magistrate court. When Long later dismissed her appeal to the superior [***7] court, however, the judgment
of the magistrate court was reinstated, "as if no appeal had been entered." That is the law as drafted, and that is the law

we must apply.

The holding of the majority would throw any decision by a magistrate court into uncertainty. A party who wished
to avoid an adverse ruling of the magistrate court could simply appeal that ruling, dismiss the appeal, and effectively
vacate the magistrate's decision. The majority appears distracted by the fact that the appeal to the superior court is de
novo; however, the fact of a de novo appeal has no impact on this question. When a losing party appeals from an ad-
verse ruling, that party is seeking to have a higher court change the outcome of the lower court ruling. There are a num-
ber of standards of review that the reviewing court might apply. Where the standard of review is de novo, the reviewing
court engages in a fiction and conducts the review as if no lower proceedings have previously occurred. But the fact
remains that the only way for the losing party to obtain a different result is for the reviewing court to actually reach a
different holding. In this case, the majority announces a new method. The losing party [***8] can wipe the slate clean
simply by appealing and dismissing the appeal. The prevailing party is reduced to a mere observer as its favorable rul-
ing degenerates into a meaningless judicial exercise. This cannot be the outcome that the Legislature intended.

[*564] Faganv. McTier, 81 Ga. 73 (6 SE 177) (1888), and Scott v. Aaron, 221 Ga. App. 254 (471 SE2d 55)
(1996), have no bearing on this case. Fagan, decided in 1888, was based on the Code as it existed in 1882. All provi-
sions of that Code have been specifically repealed. See OCGA § 1-1-10 (a) (3) (repealing all codes prior to the Code of
Georgia of 1933). In turn, Scott is wholly distinguishable from the present matter. The Sco#t opinion holds:

An appeal from the magistrate court to the state court is a de novo appeal. OCGA § 15-10-41 (b) (1).
Upon a de novo appeal, the state court is to try the issue anew and pass original judgments on the ques-
tions involved as if there had been no previous trial. Once a de novo appeal from a magistrate court in
proper form is taken to a state or superior court, there is no statutory provision for the remand of the case
or for reinstatement of the judgment of the magistrate court. Thus, the appeal itself may [***9] not be
dismissed simply because of the absence of one of the parties to the cause.

(Citations and punctuation omitted.) Id. This case does not involve a remand or dismissal initiated by the superior court
due to the absence of a party. This case involves the dismissal by a party. Therefore, Scort is simply not applicable to the
case at hand.

Staying true to the plain language of the statutes in this case avoids the problems created by the majority. By its
clear terms, OCGA § 5-3-7 controls the case at hand. In addition, as pointed out by the Court of Appeals below, Long's
reliance on the renewal statute, OCGA § 9-11-41 (a) (1), does not change this result. "For purposes of statutory interpre-
tation, a specific statute will prevail over a general statute, absent any indication [**716] of a contrary legislative in-
tent. [Cit.]" Vines v. State, 269 Ga. 438, 440 (499 SE2d 630) (1998). OCGA § 5-3-7 specifically applies to appeals to
superior courts, and OCGA § 9-11-41 (a) (1) applies to actions in the most general sense. Therefore, as the specific stat-
ute, OCGA § 5-3-7 controls the outcome of this case.

For all of these reasons, I believe the judgment of the Court of Appeals should be affirmed. I am [***10] author-
ized to state that Justice Thompson and Justice Hines join in this dissent.
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In cases where the owner or operator of any vehicle causing injury or damages is known, and either or
both are named as defendants in any action for such injury or damages, and [*438] a reasonable belief
exists that the vehicle is an uninsured motor vehicle . . . , a copy of the action and all pleadings thereto
shall be served as prescribed by law upon the insurance company issuing the [uninsured motorist] policy
as though the insurance company were actually named as a party defendant. [***3] If facts arise after an
action has been commenced which create a reasonable belief that a vehicle is an uninsured motor vehi-
cle . . . and no such reasonable belief existed prior to the commencement of the action against the defen-
dant, the insurance company issuing the policy shall be served within either the remainder of the time al-
lowed for valid service on the defendant or 90 days afier the date on which the party seeking relief dis-
covered, or in the exercise of due diligence should have discovered, that the vehicle was uninsured or
underinsured, whichever period is greater.

1. "In construing a statute, the cardinal rule is to glean the intent of the legislature." 4lford v. Pub. Svc. Comm., 262
Ga. 386, 387 (1) (a) (418 SE2d 13) (1992). The 1998 amendment provides a legislative resolution to the statutory defi-
ciency recognized in Bohannonv. J. C. Penney Cas. Ins. Co., 259 Ga. 162 (377 SE2d 853) (1989), where this Court
affirmed the grant of summary judgment to UMCs in an action arising from a vehicular collision because the UMCs
were not served with process prior to the expiration of the two-year statute of limitation on personal injury actions. See
Benjamin Briggs, Note, Peach Sheets, [***4] Insurance, /5 Ga. St. U. L. Rev. 153, 156-157 (1998). In Bohannon, the
UMCs were served shortly after it was judicially determined that the driver of the injury-causing vehicle was not acting
within the scope of his employment at the time of the collision, but that service did not take place until 28 and 30
months after the injuries were sustained. See Bohannon v. Futrell, 189 Ga. App. 340 (375 SE2d 637) (1988). This Court
recognized the need for a rule which allowed the service of process on a UMC "within a reasonable time" after the in-
jury-causing vehicle was determined to be uninsured subsequent to the expiration of the statute of limitation, but con-
cluded "fashioning such a rule is a task that is better left to the legislature.” Bohannon v. J. C. Penney Cas. Ins. Co.,
supra, 259 Ga. at 163. The Bohannon holding placed upon plaintiffs the burden of serving their UMC when the litiga-
tion was initiated, regardless of whether the defendant was uninsured, to ensure the UMC had been timely served should
the defendant become uninsured prior to the conclusion of the litigation and the collection of any judgment, but after the
expiration of the period of limitation. See Reid v. U.S. Fidelity & Guaranty Co., 223 Ga. App. 204, 206 [*439] (477
S.E.2d 369) (1996), [***5] affd, U. S. Fidelity & Guaranty Co. v. Reid, 268 Ga. 432 (491 S.E.2d 50) (1997);
Bohannon v. Futrell, supra, 189 Ga. App. at 342, aft'd, Bohannon v. J. C. Penney Cas. Ins. Co., supra, 259 Ga. 162.

The 1998 amendment provides the solution the Bohannon Court suggested. It makes service of process on a UMC
dependent upon the existence of a reasonable belief that the defendant owner/operator is uninsured: if that reasonable
belief exists when the plaintiff files suit against the owner/operator of the injury-causing vehicle, the UMC must be
served as prescribed by law as if it were a [**879] named defendant. If, however, a reasonable belief that the injury-
causing vehicle is uninsured does not arise until after the lawsuit against the owner/operator is timely filed, service of
process on the UMC must occur within the greater of the period of 90 days from when the plaintiff discovered or should
have discovered the vehicle was uninsured, or within the remainder of the time allowed for valid service on the defen-
dant. In contrast with the pre-amendment version of OCGA § 33-7-11 (d), the 1998 amendment provides a condition
precedent before process must be served on a UMC, thereby eliminating any need [***6] to serve a UMC at a time
when the injury-causing vehicle is believed to be insured.

2. Applying the amended version of OCGA § 33-7-11 (d), the trial court in the case at bar granted summary judg-
ment to the UMC after finding that Hayward did not have process served on the UMC when she filed suit against the
owner/operator of the injury-causing vehicle despite having had a reasonable belief (since she had process served on
another UMC) at that time that the injury-causing vehicle was uninsured. The trial court also found that, even if Hay-
ward did not have a reasonable belief that the injury-causing vehicle was uninsured when she filed suit, she became
aware of that fact during the pendency of the litigation against the owner/operator by means of the issuance of a declara-
tory judgment that the vehicle was uninsured, and did not have the UMC served within 90 days of acquiring that knowl-
edge. The Court of Appeals reversed the trial court's grant of summary judgment to the UMC, pointing out that, under
our holding in Stout v. Cincinnati Ins. Co., 269 Ga. 611 (502 SE2d 226) (1998), the UMC was timely served with proc-
ess in the renewal action that Hayward timely filed after voluntarily dismissing [***7] her action against the
owner/operator of the injury-causing vehicle. See OCGA § 9-2-61; Stout v. Cincinnati Ins. Co., supra, 269 Ga. at 612
(UMC timely served under § 33-7-11 (d) when timely served in renewal action despite not having been served in the
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original action); U. S. Fidelity & Guaranty Co. v. Reid, supra, 268 Ga. at 432-433 (UMC timely served under § 33-7-1/
(d) when timely served in renewal action despite not having been timely [*440] served in original action).

The UMC contends it was error for the Court of Appeals to rely on our decision in Stout since Stout construed the
pre-amendment version of the statute and the amended version of the statute imposes different obligations on the plain-
tiff regarding service of process on the UMC. We disagree with the UMC's assertions.

"In construing a statute, certain presumptions must be indulged." Botts v. Southeastern Pipe-line Co., 190 Ga. 689,
700-701 (10 S.E.2d 375) (1940). One such presumption endorsed by this Court is that a statute is

"presumed to be enacted by the legislature with full knowledge of the existing condition of the law and
with reference to it. [It is] therefore to be construed in connection and in harmony with the existing law,
and as [***8] a part of a general and uniform system of jurisprudence, and [its] meaning and effect is to
be determined in connection, not only with the common law and the constitution, but also with reference
to other statutes and the decisions of the courts." [59 C.J. 1038, § 616].

Id. If there is nothing in the legislation that indicates that the phrases used were to have a new and different meaning,
they are construed as having the same meaning that was attached to them before the amendment. In the Interest of B. C.

P., 229 Ga. App. 111, 115 (493 SE2d 258) (1997).

By the time the 1998 amendment was enacted, there was an established body of case law addressing the issue of the
timeliness of service of process on the UMC. The case law construed and applied the phrase contained in the pre-
amendment version of the statute: ". . . a copy of such action . . . shall be served as prescribed by law upon the insurance
company . . . as though such insurance company were actually named as a party defendant. . . ." Since this Court de-
cided Vaughn v. Collum, 236 Ga. 582 (224 SE2d 416) (1976), the Georgia appellate courts have construed the statutory
phrase as requiring the UMC to be served "within the time allowed by law [**880] for [***9] valid service upon the
defendant in the case." See Ga. Farm Bureau Mut. Ins. Co v. Kilgore, 265 Ga. 836 (462 SE2d 713) (1995); Bohannon v.
J. C. Penney Cas. Ins. Co., supra, 259 Ga. 162; Jefferson Pilot Fire &c. Co. v. Burger, 176 Ga. App. 471 (336 SE2d
591) (1985); Scoggins v. State Farm Mut. Auto Ins. Co., 156 Ga. App. 408, 409 (274 SE2d 775) (1980). See also Stout
v. Cincinnati Ins. Co., supra, 269 Ga. at 612 (pre-amendment statute applied in a case decided after enactment of
amendment). In U. S. Fidelity & Guaranty Co. v. Reid, supra, 268 Ga. at 433-434, decided the year before the 1998
[*441] amendment was enacted, this Court ruled that the phrase "within the time allowed for valid service on the de-
fendant in the tort action" made timely the service of process on the UMC in a renewal action when there had been no
timely service on the UMC in the voluntarily-dismissed action, since the UMC was served in the renewal action at a
point in time when the defendant in the tort action could be served.

The cumulative effect of this Court's pre-amendment decisions was to provide the framework within which a UMC
must be served with process. With no legislative guidance other than the directive that a UMC must [***10] be served
"as prescribed by law . . . as though the [UMC] were a party defendant," the judicial decisions construed the statutory
language as setting a requirement that the UMC be served within the time allowed by law for valid service on the de-
fendant, which included any point in time at which valid service could be made on the tortfeasor defendant, even after

the expiration of the statute of limitation.

When the General Assembly enacted the 1998 amendment, it retained the phrase used in the pre-amendment statute
("as prescribed by law . . . as though the [UMC] were a party defendant") and used a phrase judicially declared to be its
equivalent ("the time allowed for valid service on the defendant"). We presume the General Assembly employed the
language it used in the amendment with full knowledge of the existing condition of the law, including the judicial con-
struction of the language it employed. Botts v. Southeastern Pipe-Line Co., supra, 190 Ga. at 700. Since there is nothing
in the legislation that indicates that the phrases used were to have a new and different meaning, we construe them as
having the same meaning that was attached to them before the amendment. In the Interest of B. C. P., 229 Ga. App. at
115. [***11] Furthermore, there is nothing in the 1998 legislation that reflects a legislative intent to narrow the scope
of the language used in the amendment so as to overrule any of the judicial decisions following Vaughn v. Collum, su-
pra, 236 Ga. 582, especially U. S. Fidelity & Guaranty Co. v. Reid, supra, 268 Ga. 432 or Stout v. Cincinnati Ins. Co.,
supra, 269 Ga. 611. See Fender v. Fender, 249 Ga. 765, 766 (294 SE2d 472) (1982) (court not persuaded that the legis-
lature intended to broaden the scope of modification of alimony so as to overrule Supreme Court decisions construing
earlier legislation). The 1998 amendment rectifies the problem observed in Bohannon in 1989 by setting out a condition
that must be met before a plaintiff must serve process on a UMC.
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Judgment affirmed. All the Justices concur.
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OPINION BY: Hunstein
OPINION
[*709] [**148] Hunstein, Justice.

Appellants Clay and Tracie Smith sued various physicians and other health care providers for medical malpractice
arising from appellees' failure to correctly diagnose their son, Justin, with Rocky Mountain Spotted Fever ("RMSF"). It
is undisputed that the appellee physicians were incorrect in diagnosing Justin with a viral illness and that the correct
diagnosis was RMSF, a relatively rare but serious disease transmitted by ticks. At trial, the Smiths presented expert
medical testimony to the effect that Justin's [***2] presenting symptoms, including a macular rash ' [**149] originat-
ing on his hands, arms, legs, and feet, were "classic” of RMSF and that, due to the lack of a quick diagnostic test for the
disease and the disease's potentially severe and even lethal effects, the standard of care was to maintain a high index of
suspicion and low threshold for treatment of the disease. These experts testified as to their respective views that each of
the four defendant physicians had breached the standard of care by (1) failing to obtain a sufficiently detailed medical
history for Justin, specifically with respect to the fact and/or timing of his recent tick exposure, to enable them to ac-
tively consider RMSF as the cause of Justin's symptoms; and (2) failing to consider as a diagnosis and prophylactically
treat Justin for RMSF due to the nature of his symptoms and the time (summer) and place (Georgia, where RMSF, ac-
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cording to appellants’ experts, is endemic) of their onset. Appellees, on the other hand, asserted that Justin's symptoms
were equally consistent with the diagnosis of a viral illness. The physicians also testified that cases of RMSF had been
either rare or [*710] nonexistent in their practices and that Justin's [***3] macular rash did not trigger their considera-
tion of RMSF because they had been trained to associate RMSF with a petechial rash. Though the evidence showed that
by the time Justin was correctly diagnosed, his rash had progressed to a petechial rash, it is undisputed that this trans-
formation did not occur until after the alleged misdiagnoses and thus the physicians did not have the "benefit" of this
observed symptom at the time they examined and diagnosed him.

1 Expert testimony established that a macular rash is characterized by flat blemishes which blanch with pres-
sure, as distinguished from a petechial rash, which resembles broken blood vessels and does not blanch with

pressure.

In its jury charge, the court instructed the jury on general concepts of professional negligence, the standard of care,
foreseeability and proximate cause. Over appellants' objections, the court also gave the so-called hindsight instruction:

In a medical malpractice action, a defendant cannot be found negligent on the basis of an assess-
ment of a patient's condition that only later, in hindsight, proves to be incorrect as long as the initial as-
sessment was made in accordance with reasonable standards of medical [***4] care. In other words, the
concept of negligence does not include hindsight. Negligence consists of not foreseeing and guarding
against that which is probable and likely to happen, not against that which is only remotely and slightly

possible.

Suggested Pattern Jury Instructions, Vol. I: Civil Cases (4th ed. ), ? § 62.311. The jury ultimately returned a defense
verdict, and, on appeal, the Court of Appeals affirmed, finding the hindsight charge to have been appropriate. Smith v.

Finch, 292 Ga. App. 333 (665 SE2d 25) (2008).

2 Though a 5th edition of the pattern jury instructions has now been published, the 4th edition was in effect at
the time of trial in this case. Moreover, the language of the charge in both editions is identical, See Suggested
Pattern Jury Instructions, Vol. I: Civil Cases (5th ed.), § 62.311. Note also that, due to an apparent slip of the
tongue, the charge actually given by the trial court substituted the word "possible” for "probable” in the last sen-

tence of the charge.

1. "A jury charge should correctly state the lav”vmp.phcable to the issues in the case. [Cit.]" Critser v. McFadden,
277 Ga. 653 654 (593 SE2d 330) (2004). Wenow:hold thatthé hi _' dsightiifistruction. [***5] as currently concewed?ts;;
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notaéori practice:cases. Specifically, the final

sentence of the mstructlon is plalnly inco ent with the medical decision-making process, Wthh often requires the
consideration of unlikely but serious consequences in the diagnosis and treatment of disease, and is generally inconsis-

tent with the standard for foreseeability in our negligence law.

[*711] To establish professional medical negligence the evidence presented by the patient must
show a violation of the degree of care and skill required of a physician. {Cit.] Such standard of care is
that which, under similar conditions and like circumstances, is ordinarily employed by the medical pro-

fession generally. [Cits.]

Kenney v. Piedmont Hosp., 136 Ga. App. 660, 664 (3) (222 SE2d 162) (1975). See also OCGA § 51-1-27. Thus, it
is well recognized that "an after-the-fact assessment of [**150] facts or evidence cannot be the basis of a negligence
claim 'so Iong as the initial assessment was made in accordance with the reasonable standards of medical care. . . ."
Holbrooks v. Fokes, 195 Ga. App. 418 (393 SE2d 718) (1990). The first sentence of the hindsight [***6] charge pre-
sents this concept in a straightforward manner, and we have no quarrel with it. ’
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3 We note that this portion of the instruction is appropriate in any medical malpractice case in which the facts
warrant it, i.e., where the negligence claim is based in whole or in part on the assertion that the physician made
an incorrect assessment of a patient's condition.
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i ' ST ‘ practice-cases: As Georgla courts have recogmzed the appli-
cable standard of care oﬁen requlres employment ofa "dlfferentlal dlagn051s" methodology, whereby "[t]he physician
considers all relevant potential causes of the [patient's] symptoms and then eliminates alternative causes based on a
physical examination, clinical tests, and a thorough case history." (Footnote omitted.) Shiver v. Georgia & Florida
Railnet, Inc., 287 Ga. App. 828, 829 (1) (652 SE2d 819) (2007). See also Hawkins v. OB-GYN Assocs., 290 Ga. App.
892, 893 (1) (660 SE2d 835) (2008) (describing differential diagnosis methodology); Cherry v. Schwindt, 262 Ga. App.
48, 48-49 (584 SE2d 673) (2003) [***7] (same). In this case, for example, appellants presented expert testimony to the
effect that RMSF should have been included in the physicians' respective differential diagnoses because of Justin's pre-
senting symptoms and the fact that it was summertime in Georgia, as well as because of the disease's potentially severe
effects if left untreated. Having heard this testimony, the jury was then instructed, via the third sentence of the hindsight
instruction, that, as a matter of law, negligence may not be found if the injury is "only remotely and slightly possible."
Given the evidence that RMSF is a disease that is relatively rare, i.e., "slightly possible," this language effectively in-
structed the jury to disregard appellants' experts' characterization of the standard of care.

In addition, the third sentence of the charge misstates the [*712] standard for analyzing foreseeability. General
negligence law holds that negligence may be established where it is shown that "by exercise of reasonable care, the de-
fendant might have foreseen that some injury would result from his act or omission, or that consequences of a generally
injurious nature might have been expected.” (Citations and punctuation omitted.) [***8] Munroe v. Universal Health
Servs., 277 Ga. 861, 863 (1) (596 SE2d 604) (2004). Accord Anderson v. Sears Roebuck & Co., 292 Ga. App. 603 (1)
(b) (664 SE2d 911) (2008). The third sentence of the hindsight charge, however, instructs juries that liability may be
premised only on those injurious results that are "probable and likely to happen.” As such, it is inaccurate and mislead-

ing. *

4 We note also that our research has uncovered no other state whose courts have approved a hindsight instruc-
tion with language similar to that in the third sentence of our current hindsight charge. Of the handful of pub-
lished cases from other jurisdictions in which some form of a hindsight instruction has been expressly aproved,
see Annotation, Propriety of "Hindsight" Charge in Medical Malpractice Actions, 124 ALR5th 623 (2004)
(identifying a total of only 32 decisions nationwide -- 22 of them rendered by our Court of Appeals -- addressing
the hindsight instruction), we have found none that has involved a charge with language approximating that of
the third sentence of our current charge. See, e.g., Keaton ex rel. Foster v. Greenville Hosp. Sys., 334 SC 488,
514 SE2d 570, 574 (1I) (S.C. 1999) (approving instruction [***9] stating, "[i]n considering whether a physician,
a resident, or nurse has exercised reasonable judgment in a given case, you must consider such judgment was
made, and not in light of what hindsight may reveal"); Sewell v. Internal Medicine & Endocrine Assoc., 600
So2d 242, 243 (Ala. 1992) (approving instruction stating, "you must determine the defendants' conduct at the
time they were treating [the patient]. You must not judge their care and treatment . . . in retrospect, with hind-
sight, or based upon what was learned or on what happened after they made their dec151ons')

,,! ‘mphasize;
smozrole inthe: y Y aswell: See Tolbert v.

Duckworth 262 Ga. 622 (1) (423 SE2d 229) (]992) (dlsapprovmg pattem mstructlon because [***10] concepts therein
adequately covered in other standard lnstructlons) See also Bruce V. Ca{ﬁo ,Flrst Nat. Bank, 134 Ga. A‘g‘p. 790, 792
15es:in which!
. g ! d , g €.,
V. Atlanta Maternal Fetal Medlcme 271 Ga App 622 4) (61 0 SE2d 546) (2005) Bethav Ebanks 264 Ga. App. 4 (1)
(589 SE2d 831) (2003); Cherry, supra, 262 Ga. App. at 51 (2); Brannen v. Prince, 204 Ga. App. 866 (6) (421 SE2d 76)
(1992), overruled in part on other grounds, Gillis v. City of Waycross, 247 Ga. App. 119 (543 SE2d 423) [*713]
(2000); Haynes v. Hoffman, 164 Ga. App. 236 (3) (296 SE2d 216) (1982).*
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5 We also expressly disapprove in future cases the use of the "later acquired knowledge" standard under which
the Court of Appeals has heretofore evaluated the giving of the hindsight instruction. See, e.g., Horton v. Eaton,
215 Ga. App. 803, 807 (4) (452 SE2d 541) (1994) (hindsight instruction permitted "' where the evidence raises
an issue as to whether the negligence claim is based on later acquired knowledge [***11] or information not
known or reasonably available to the defendant physician at the time the medical care was rendered™).

2. Because the third sentence of the hindsight instruction essentially instructed the jury to disregard appellants' ex-
pert testimony regarding the standard of care, the instruction was prejudicial, and the judgment below must be reversed.
See generally Dent v. Memorial Hosp., 270 Ga. 316 (509 SE2d 908) (1998) (reversing judgment where jury instructions
found contradictory); Clements v. Clements, 247 Ga. 787 (2) (279 SE2d 698) (1981) (same).

Judgment reversed. All the Justices concur, except Hines and Melton, JJ., who concur in part and dissent in part.

CONCUR BY: Melton (In Part)
DISSENT BY: Melton (In Part)

DISSENT
Melton, Justice, concurring in part and dissenting in part.

Although I agree that the third sentence of the hindsight charge given in this case is inconsistent with the standard
of care in many medical malpractice cases and that its use should be disapproved, I do not agree with the majority's de-
cision to disapprove the use of the second sentence of the jury charge given here. As the majority concedes, the second
sentence of the charge is a facially accurate statement of law. As such, this [***12] accurate statement of law should be
included in, rather than excluded from, the language of the charge at issue in this case. See Critser v. McFadden, 277
Ga. 653, 654 (593 SE2d 330) (2004) ("' A jury charge should correctly state the law applicable to the issues in the case")
(citation omitted). Indeed, rather than placing "undu[e] emphasi[s on] the notion that hindsight has no role in the as-
sessment of negligence," as the majority suggests, the second sentence of the charge merely simplifies, in an accurate
way, the legal concept outlined in the first sentence of the charge. Compare Holbrook v. Fokes, 195 Ga. App. 418 (393
SE2d 718) (1990) (where initial assessment made in accordance with reasonable standards of medical care, "an after-
the-fact assessment of facts or evidence cannot be the basis of a negligence claim") with the second sentence of the Jury
Instructions ("[T]he concept of negligence does not include hindsight."). In this regard, the second sentence should re-
main part of the overall charge as a means of further assisting the jury during its deliberations.

By the majority's analysis, however, any pattern jury charge containing additional language that clarifies or simpli-
fies legal [***13] [*714] concepts outlined earlier in the charge - even in an entirely accurate way - is now in doubt
and would be subject to disapproval by this Court. Such a result is untenable, as it unduly restricts a trial court in its
efforts to fulfill its responsibility of providing the jury with "instructions which are relevant and necessary [for the jury]
to weigh the evidence and enable the jury to discharge its duty." (Citation and punctuation omitted.) Tillman v. Massey,
281 Ga. 291, 294 (1) (637 SE2d 720) (2006). 1 therefore respectfully [**152] dissent from the majority's conclusion
that the use of the second sentence in the jury charge given here should be disapproved.

1 am authorized to state that Justice Hines joins in this dissent.


















